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ACA/ORDER

Per Dr. A. L. Saini, AM:

The captioned appeal filed by the Revenue, perngito Assessment Year
2010-11 is directed against the order passed byCtmamissioner of Income
Tax (Appeals)-22, Kolkata which in turn arises otian assessment order passed
by Assessing Officer u/s 143(1)/144C of the Incohae Act, 1961 (hereinafter

referred to as the ‘Act’).
2. Grounds of appeal raised by the Revenue aralas/é:

Ground No.1- CIT(A) erred in stating that the assesis purely engaged in processing
claims relating to medical claims and travel and atso in software developments.

Ground No.2- The CIT(A) erred in ignoring the fdbat the assessee is engaged in
customer research software development and KPOicesnas evidenced by various
cases or portals and website of the company.
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Ground No.3- The CIT(A) erred in stating that tHeOrhas not considered functional,
asset and risk profile of the assessee and hasowmked the evidence filed by the
assessee.

Ground No.4- The CIT(A) erred in rejecting companithat are functionally
comparable of the assessee from the final lishefdomparable without providing any
cogent reasons for non-comparability of FAR of ¢hesmpanies.

Accentia Technologies Ltd.

TCS E-Serve International Ltd.

ede Healthcare Business Services Pvt. Ltd.
Crossdomain Solutions Pvt. Ltd.

PwpNPE

Ground No.5 — The CIT(A) erred in accepting comparihat are functionally different
from that of the assessee without providing anyenbgeasons for comparability of FAR
of these companies

Cosmic Global Ltd.

Timex Group India Ltd -

AOK In-House BPO Services Ltd

Aditya Birla Minacs Worldwide Ltd.

Omega Healthcare Management Services Pvt. Ltd.
In House Productions Ltd. — Seg

Fortune Infotech Ltd.

NookrwhE

Ground No.6 — The CIT(A) erred in deleting ALP atljpent of Rs.2,97,51,782/-.”

3. First we shall take Ground No.1,2 and 3 raisgdhe Revenyewhich
relate to functional, asset and risk (‘FAR’) profile of thesessee. The stand of
the Revenue in these grounds is that the assesse# a captive BPO service

provider.

4. The facts of the case which can be stated guietly are as follows: The
respondent, Acclaris Business Solutions Pvt. Ltterginafter referred to as ‘the
assessee’) was incorporated dhJeine 2003 as a subsidiary of Acclaris Inc.
(formerly known as Acclaris LLC and hereinafter eneéd to as the holding
company). The assessee claimed that it is a eapéwice provider and during
the year under consideration, the assessee prowdel office processing
services or business process outsourcing servBB®() to some of the clients of
its holding company. The BPO activities includediomas types of services,

primarily related to collation and checking of neli claims and travel &
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expense claims with their respective bills. Theeasse all along operated under
constant support and guidance from its holding comggor these services. The
assessee in its Form 3CEB reported two interndtitmasactions: services
rendered’ and “expenses recoveréd The transaction under litigation is the
transaction of Services renderedl and there is no dispute with respect to the
transactions in the category oéxXpenses recovered” As per the Form No.
3CEB filed by the assessee the transactiorsefvices rendered was reported
at INR 191,423,932/-. Such amounts were paid by dbsessee’s holding
company to the assessee for the abovementioned $&P¥ces which were
provided by the assessee to its such holding compdre assessee applied the
Transactional Net Margin Method (‘“TNMM’) as the m@gppropriate method for
benchmarking such international transaction. A ipieel indicator (‘PLI") of
Operating Profit/Operating Cost (‘OP/OC’) was coitguli by the assessee at
12.37%. Five companies were considered as compga@hpanies and their
average margin was 8.54%. The arithmetic mean efatimg profits margins of
these five comparable companies were compared dhlyowith assessee's PLI
and, hence, the international transactionsafrvices rendered was concluded to

be at arm's length by the assessee.

5. A reference was made by the Ld. Assessing Offi(AO’) for
determining the arm’s length price (‘ALP’) of theternational transactions to the
Ld. Transfer Pricing Officer (‘'TPO’). In the coursé the proceedings before the
Ld. TPO, the assessee filed the Transfer Pricingl{sReport (vide letter dated
10" May, 2013 addressed to the Ld. TPO which i®gt 3 of the paper book
wherein the activities undertaken by the assessee @escribed in detail and the
relevant portions thereof are as follows:

“1.2.2 Acclaris Business Solutions Private Limited

Acclaris India provides back office processing (@I services to
Acclaris Inc. as a captive service provider in teda to some of
Acclaris Inc’s clients. The BPO services includesious types of
services including e-recruitment services, finahaecounting services
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and routine back office services which could be likdexing and
enrollment for clients.

Our analysis recognizes that Acclaris India works an IT enabled
service provider providing back-office servicedAtxlaris Inc. Acclaris
Inc. bears all the significant business and enteggurial risks of
product acceptability and performances in the markeclaris India
does not own any interest in these intangibles iand mere service
provider.

Based on the functional analysis, Acclaris Indias Haast complex
operations and bears lesser share of risks andagasrdingly selected
as the tested party for the economic analysis.

Our analysis recognizes that Acclaris India works a contract IT
enabled service provider providing routine IT ereblservices to the
group. Acclaris India leverages on all the valualitellectual property
rights (know-how, copyrights etc.) and other conuiaror marketing
intangibles (brand names, trademarks etc.) ownedAbglaris Inc.
Acclaris Inc. also bears all the significant busseeand entrepreneurial
risks of product acceptability and performance he market. Acclaris
India does not own any interest in these intangibded is a mere
service provider.”

Further, in response to the notice of the Ld. TRG@d 18 September, 2013, the
assessee, vide its letter dated® Ottober 2013 filed before the Ld. TPO, made
detailed submissions inter alia regarding the fionst performed and activities
undertaken by the assessee. The relevant porti@wgb submissions, which are

atPages 119-120 of the paper boopkre given below:

“Claims Processing (Claims Indexing & Data Entry):

For each of the clients, the first step in the s of claim approval is
“claims processing”. During the said process, thHeerts submit their
healthcare claims through fax / images in the Agslinc. web-based
application. The assessee’s resourdeg into the application to

retrievethe said data. Based on the claims submitted élients, the
assessee performs the necessdaya entry functions In case any

clarification or guidance is required by the assegs these are
provided by the US Subject Matter Experts (‘SME").

Customer Analysis & Research (CARE):

Post completion of the work there may be instamde=rein queries are
raised by the clients with regard to the processofgtheir claims.
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During such a scenario, the assessee would perfomeview of the

basic data entry functions undertaken by tid ensure that no errors
have been made. In case any errors are found ifitfieed functions

being performed by the assessee, these are rdctifie

Alternatively, if no errors are present, these gegrare sent across to
the US SMEs for resolution.

Operational Accounting:

Operational accounting refers toraconciliation procesperformed by
the assessee to confirm whether all payments thet vequired to be
made to the clients have been processed by Acclags The

reconciliation process is performed using the rudesl steps provided
by the US SMEs. If any errors are found, theseirgi@med to the US
SMEs for initiation of corrective action.”

In such letter, the assessee further submittedfthahe rendering of the above
mentioned BPO services, Acclaris Inc (AE) had depet a software module
which was its own proprietary product intended ofdy the purpose of claim
processing. The assessee in certain situationsidei support to Acclaris Inc.,
which were based on specific customer needs asomiteby Acclaris Inc.

Assessee's functions were limited to making indigleohanges to the module
necessary for rendering BPO services; requiringcliasding activities, under the
guidance and based on the requirements sharedgcsmatter experts (‘SME’)

employed by its holding company.

6. The assessee, vide its above letter dat8dtiober, 2013 filed before the
Ld. TPO, annexed the agreement dated June 30,2628 it had entered into
with its holding company, Acclaris I{®ages 122-131 of the paper bookinder
which such BPO services, i.e. back office processend Information
Technology Enabled Services were agreed to be gedviby the assessee to its
holding company. Such agreement in its Addendunademweference to Software
development/support services which the assessekl Wweuwvilling to provide on
the terms and conditions of the service agreenidrd.said Addendum was also
valid from June 30, 2003 which is the date fromakhihe service arrangement

came into force. The assessee claimed that sueemgnt had been filed with
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the Departmental Authorities in the course of tegeasment proceedings for the
earlier assessment years also and in such yeavasitall along accepted by the
Department that the assessee was engaged in pro\BiHO services and there
was no dispute with respect thereto in those assggsyears. The relevant

portion of such addendum is as under:

1. “In accordance with the terms and conditions of thgreement
between Acclaris, LLC (“ACCLARIS”) and Acclaris Busss
Services Pvt Ltd (“ABSPL”) dated June 30, 2003, hé't
Agreement”) it is agreed between the parties tHz services
described below are not currently included in tkepge of services
of the Agreement and the Addenda as they may lesre rhodified
from time to time.

2. .... ABSPL agrees to provide and ACCLARIS agreetiltseuthe
services of up to 4oftware developers, one of whom may also
function in a supervisory capacity.”

The assessee states that on March 31 2010, theagee@ment between the
assessee and Acclaris Inc. was further amendedi, negpect to the Kolkata
Service Centre of the Respondent-assessee, todendior specific payment
related terms pertaining to the provision of sofevaervice for running of the
assessee’s BPO servidgzges 134-135 of the paper boakpuch amendment
was made effective from April 1, 2009. The relevpottion of such amendment

is as follows:

“ACCLARIS (i.e. the holding company) will pay ABSFle. the
assessee) monthly charges towards Direct FTEs @d. time
employees) engaged by ABSPL for rendering ‘BPOicsV for
clients of ACCLARIS as well as for ‘Software se¥sidor running
such ‘BPO Services

A Direct FTE for Software Services is defined ag BME assigned in
the development (either in part or in full) or m@nance of any
software, which is used by ACCLARIS for running its ‘BPO
Services!..”

7. The Ld. TPO, however, rejected the contentiorthef assessee and held

that since some of the activities of the assessemiped to adjudication over
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claims, the assessee carried out higher functibas & routine BPO, leaning
towards a Knowledge Process Outsourcing (‘KPO’YeRamce in this regard was
also made by the Ld. TPO on online job profilesaie of the employees of the
assessee. Further, the Ld. TPO also held thatdbessee carried out software
development work and maintenance of software fer work of its holding
company. The Ld. TPO therefore undertook a fresharcke for selecting
comparables. In said search, the Ld. TPO selectedca@npanies (mainly
engaged in KPO services) as comparables with ahnsetic mean PLI of
29.83%. Accordingly, adjustment was made to thesssee's Arm Length Price
(ALP) and the adjusted amount of Rs, 2,97,51,7826 added to the income of
the assessee.

8. Aggrieved by the order of the TPO/AOQ, the assessee carried the matter in
appeal before the Id CIT(A) who has deleted the Arm Length Price (ALP)
determined by the TPO at Rs, 2,97,51,782/and also held that the assessee is a
captive BPO service provider. Aggrieved by the ordéthe Id CIT(A), the

Revenue is in appeal before us.

9. Learned DR for the Revenue, before the Behak, primarily reiterated
the stand taken by the Transfer Pricing Officer @yPwhich we have already

noted in our earlier para and is not being repefethe sake of brevity.

10. Learned Counsel for the assessee, has relidgtearder of the Id CIT(A).

11. We heard both the parties and carefully gbineugh the submission put
forth on behalf of the assessee along with the mhecus furnished and the case
laws relied upon, and perused the fact of the sadeding the findings of the Id
TPO and findings of Id CIT(A) and other materiat®uight on record. We note
that during the appellate proceedings, the assessegany submitted letter
dated 18 January 2017 before the Ld. CIT(A), wherein theeasee reiterated its
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submissions made before the Ld. TRPRages 377-381 of the paper boak)

Relevant extracts of the said submissions are dyedow:

“The appellant provides back office processing smy (‘BPO’) to
some of the clients of its holding company, Acsldric. The BPO
activities include various types of services whiakelude medical
claims and travel & expense claims. On the othendhacclaris Inc
undertakes the entire marketing and business deredat activity to
generate business, negotiates and enters into @ctstwith customers,
bears the costs of the entire project transitioragdy renders the
requisite training to its employees or the emplsyetthe respondent
and last but not the least, performs the functibseeing the complete
project through.

Software Services:

Acclaris India performs basic software coding aitiés which is under
the guidance of the US experts. Acclaris India hasaccess to the
source code of the software and is provided a ¢opyse.

The functions performed by the entities are sumnsad below:

Functions Brief of the Function Acclaris  Applicant
Inc.

Deposits and Reconciliation of the claim to \ \
disbursements confirm that all payments required

to be made to client’'s employees

have been processed by Acclaris

Inc.-executed through ‘Acclaim

Software’ owned by Acclaris Inc.

Delivery Supervising all services to client, \ X
Supervision  prioritizing deliveries to the client

Query Basic query Handling through \ \
Resolution raising of help desk tickets

(Non-Voice)

Query Resolving complex customer queries X
Resolution through voice-based support

(Voice)

Software Interaction with clients to seek \ X

requirement  requirements, designing of

and design solutions, testing and deployment

Basic coding Basic software coding and testing X \
and testing under supervision by Acclaris Inc.

(b) Assets
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The appellant does not own any significant intalegiand does not
undertake any significant Research and Developrmeris account that
leads to the development of non-routine intangiblieleverages on the
process, know-how, technical data software, opegat/ quality

standards etc. developed/ owned by Acclaris Inc.ufalertaking the
above functions.

(c) Risks

The risks assumed by the appellant and AE in coofrgerforming the
above functions are summarised below. Since, thellmt is operating
under the captive arrangement and entirely undex Hupport and
guidance of the AE, it is absolved of most of thusiress and
operational risks arising out of the operation.

Particulars Acclaris Acclaris
Inc. India
Market Risk / Price Risk W XX
Service Liability / Quality A XX
Risk
Credit Risk W XX
Manpower Risk \ W
Entrepreneurial Risk VA XX
Foreign Exchange Risk VW XX

As it can be seen from above that the appellantsioet assume any
significant risk from its business operation

(c) Characterisation

In light of the above, the appellant being a captservice provider
remunerated on a cost-plus model does not beas figk R&D risk,
price risk... whereas Acclaris Inc., being an entespgur is exposed to
all risks associated with its business operations.

Considering the same, the appellant was charatatises a routine IT
enabled service provider providing back-office sees exclusively to
Acclaris Inc., which assumes less than normal riskssociated with
carrying out such business.”

The submissions were also made by assessee toecaimet erroneous and
arbitrary findings of the Ld. TPO. After considagithe actions of the Ld. TPO
and the submissions and reasons offered by thesesséefore the Ld. TPO and
also in the appellate proceedings, the Ld. CIT(&)dhthat the Ld. TPO had

overlooked and had not taken into consideration fthections, asset and risk
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profile of the assessee and the Ld. CIT(A) confaintke FAR profile of the

assessee. The relevant findings of the Ld. CIT¢&)raproduced below:

“1. | have carefully considered the action of thd.LTPO and the
submissions and reasons offered by the appelldotdée Ld. TPO as
well as in appeal. After examining the issues atdhaas also the
different judicial decisions placed on record b thppellant / Ld. AR
for the appellant, | am inclined tagree with the contention of the
appellantthat theLd. TPO has not taken into account the Functional
Asset and Risk (FAR) profileof the appellant company and the AE,
and has overlooked the evidence provided by thelkpp before him
in respect of the Comparables selected or rejebtekim.

2. The basic facts as emanating in the case are tmatappellant is
shielded from any risks and performs functions in captive

arrangement. As such, in my considered view of rtiater, the
functions undertaken by the appellant and AE wlitims the basic
premise of undertaking the search process and iigerg the

comparable companies, are to be guided by thetFattthe appellant

is purely engaged in processing claims relatingnedical claims and
travel. It has been submitted, the cligatationships aremaintained by

Acclaris Inc. and only a part of the data entry functions areniei
outsourced to the appellant in India. The serviees rendered by
appellantunder constant support and guidance of Acclaris lit has

also been submitted that Acclaris Inc. provideser manual to the
appellantfor provision of claim processing seces. Accordingly, the
appellant iscompletely shielded from any risks arising out diet

operationunder the captive arrangement.”

12.  We note that the Ld. CIT(A) selected all thee comparables chosen by
the assessee in its transfer pricing study refddért. Ld. CIT(A) also selected a
further two comparables which were selected byL.theTPO and which were not
disputed by the assessee and rejected the four @ihgparables selected by the
Ld. TPO which were functionally different from tlessessee. Considering the
profit level margins of seven companiéis€ from the transfer pricing study and
remaining two comparables of the Ld. TBOthe Ld. CIT(A) held that no
adjustment was warranted in assessee's case awdkedllthe appeal of the
assessee.

We note that Ld. TPO has erred, in law and in fazysnot considering the FAR

profile of the assessee being the key comparabfhigtor in selection of
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comparable companies. The Ld. TPO has erroneotislsacterized the assessee
as a business engaged in higher functions thantaneoBPO, leaning towards a
Knowledge Process Outsourcing (KPO).

The assessee provides BPO services to its holdimpany as a captive service
provider in relation to some of the clients. The@Bervices includes various
types of services including e-recruitment servidesgncial accounting services
and routine back office services which could be likdexing and enrollment for
clients. The assessee reconciles claims to confiainall payments required to be
made to client's employees have been processethéondlding company. All
client relations are maintained by the holding campand only a part of the data
entry functions is outsourced to the assesseehdlikng company, on the other
hand, undertakes the entire marketing and busidesglopment activity to
generate business, negotiates and enters intoacthtvith customers, bears the
costs of the entire project transition phase, rendee requisite training to its
employees or the employees of the respondent aas@as the running of the
entire project. The assessee functions all alongeurnthe guidance and
supervision of the holding company. A user mansgbrovided to the assessee
from the holding company for guiding and aiding #ssessee in the performance
of its functions. These rule books are based orsthitory rules and guidelines
applicable in the holding company’s country, i.eSA) and are collated and
prepared by the holding company’s subject mattpeds. For each of the clients,
the first step in the process of claim approvélcisims processing. During the
said process, the clients submit their healthckiens through fax / images in the
web-based application of the holding company. T¢sessee’s resources log into
the application to retrieve the said data. Basedhenclaims submitted by the
clients, the assessee performs the necessary dtafenctions. In case any
clarification or guidance is required by the assesshese are provided by the

holding company’s subject matter experts.
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13. We note that the Tribunal in the asse's own case in AY 2007-08 and
AY 2008-09 had held that the assessee is engageawding BPO services to
its holding company. Vide order passed by the Trédddor AY 2007-2008 in
ITA No. 695/Kol/2011, which is reproduced below:

“The assessee provides Back Office Processing ses/i(BPO) to
Acclaris Inc., as a captive service provider in agbn to some of
Acclaris Inc’s clients. The BPO services include various types of
services including recruitment services, finan@afvices and routine
back office services like indexing and enrollmemt ¢lients. The
assessee works as an IT enabled back office serpicwider which
provides back office services to the client. Theeasee does not own
any intangibles interest in the intangibles owngdAeclaris Inc. and

is only a service provider.”

Taking into account the above discussions and aytiéd CIT(A), we note that
there is no any infirmity in the order passed bg td CIT(A). Besides, the
Coordinate Bench in assessee’'s case (supra), Hatldidsessee was engaged in
providing captive BPO services to its holding compaTherefore, respectfully
following the judgment of the Coordinate Bench sse@ssee’s case (supra), we
hold that assessee is engaged in providing ca@iR®@ services to its holding

company and hence we dismiss grounds Nos.1, 3 aaded by the Revenue.

14. Now we shall take ground Nos. 4, 5 and 6 dalse the Revenue which
relate to comparables selected and rejected bydtiié*O and Id CIT(A). The
grievance of the Revenue in ground No. 4 is thatCIT(A) erred in rejecting

following companies that are functionally comparable to the assessee:

1. Accentia Technologies Ltd.

2 TCS E-Serve International Ltd.

3. ede Healthcare Business Services Pvt. Ltd.
4 Crossdomain Solutions Pvt. Ltd.

In ground No.5 the grievance of the revenue is th@tCIT(A) erred in accepting

following companies that are functionally differéram the assessee:
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Cosmic Global Ltd.

Timex Group India Ltd -

AOK In-House BPO Services Ltd

Aditya Birla Minacs Worldwide Ltd.

Omega Healthcare Management Services Pvt. Ltd.

In House Productions Ltd. — Seg

N o a0 bk~ 0w DdPRE

Fortune Infotech Ltd.

Ground No. 6 raised by the Revenue is generaltirea

Now, we shall discuss these comparables one by one:

15. We note that the FAR analysis, discussed ovalpara, forms the basic
premise of undertaking the search process andifigiagtcomparable companies.
We note that the comparables chosen by the Ld. afeQprimarily engaged in
KPO services, unlike the assessee which is engagpebviding BPO services.
We note that the assessee is engaged in perforcaipiive BPO services to its
holding company and such view has been acceptatiebizd. CIT(A). When a
tested party is a BPO service providekifi to the assessgeKPOs cannot be
considered as comparables from a transfer pricemgpective. On the basis of the
aforesaid detailed discussions and the FAR pradflehe assessee discussed
above, we shall examine the acceptance/ rejecéasons of each comparable
which have been selected by the assessee as wiblbses selected by the Ld.
TPO and Id CIT(A) as follows:

(). Accentia Technologies Ltd

The company is engaged in development of softwaoelycts and rendering
KPO services in the healthcare sector. As perntsual report, Accentia is a
multi-location diversified Knowledge Process Outsinng company, operating
from multiple locations in India, USA, UK and theiddle East. It is engaged in
SaaS (Software as a Service) model, services tihekdthcare Receivables Cycle

management including medical transcription, medioadling and billing and
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receivables management services. Medical trangmmijg an IT enabled service
requiring specialized skills. It has also ventunetd Legal Process Outsourcing,
Data Process Outsourcing and high end softwaracesrdelivery. The medical

transcription services of Accentia represent 68.82%tal operating revenues.

The |Id Counsel submitted that the company has sadjii) group of Companies
(Pg. 38 and 40 of PB) and amalgamated with Assicdoserve Private Limited
during the year. The Id Counsel placed reliancéherorder the Delhi High Court
in the case of Pr. Commissioner of Income Tax v.N\B&hagement Services Pvt
Ltd. Delhi High Court dated #8November 2017 in ITA 1064/2017 & CM No.
43177/2017 & ITA 1083/2017 & CM No. 43280/2017. Téwsessee in this case
was engaged in providing IT enabled services tAEs and the Hon’ble High
Court rejected Accentia as a comparable companiidhging in Paragraph 13

Page 3 of its order as under:

“The assessee was aggrieved by the inclusioAcoentia a Software
Development Companylhe Revenue is aggrieved by the exclusion of
Accentia from the TP analysis. The DRP had dired®edeletion. We
observe that the ITAT has noticed theavailability of the segmental
data so far as these comparables are concerned. Fumbes, the
functionality of this entity was concernatljs different from that of

the assessee; Accentia was engaged in KPO seruicé® healthcare
sector”

Therefore, considering the above facts and pre¢sdatentia Technologies Ltd
should be rejected as a comparable. Thus, we aticeptiew taken by the Id
CIT(A).

(2).TCS E-Serve International Ltd

TCS E-Serve International Ltd has provided serviaegely to Citi Group based on the
agreement entered into by TCSL and Citi concurtenhe acquisition transaction. This
would imply that pricing and terms on which sergi@e provided by TCSE to Citi is
influenced by Citi itself. The company is engagegrovision of services to Citigroup
Inc. and its affiliates (Citi Group) based on thad-term agreement for 9.5 years which
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is a part of sale consideration. As per the anneabrt of TCS E-Serve International
Ltd.-,

« The Company provides a broad range of services datdr to the
process management requirements of wide rangenandial products
and enterprise support functions, which includeakaial Information
Processing (data processing) and Customer Comaice(based) (Pg.

117 of SPB)
Suchvoice-based serviceare completely different from the low-end clainogessing
services provided by the assessee.

* Itis engaged in the business of providing Infoioraflechnology - Enabled
Services (ITES) / Business Processing Outsour@mg§)) services, primarily
to Citigroup entities globally (Pg. 140 of SPB).

* The company became part of the TCS/ Tata groupgsasdpported by the scale
and large client base brought by these groups. nButthe year under
consideration, this company has made payments tiswese of Tata bran@Pgs.
116-117, 145-146 of the PBPue to this, there is a 300% increase in profits of
the companyPg. 129 of the SPB).

The Ld Counsel submits that TCS E-Serve Internatias a subsidiary of Tata
Consultancy Services Ltd. The company is backedhbyTata brand. The benefits of
being a part of the world’s largest IT servicesugrand also, part of India’s largest
business houses render the company uncomparalilee tassessee. Further, as per
various media reports, TCS purchased Citi groupsriess process outsourcing (BPO)
arm, formerly known as e-Serve International LtdtalConsultancy Services acquired
Citigroup Inc.’s interest in Citigroup Global Seres Limited (CGSL), the India-based
captive business processing outsourcing (BPO) foralhcash consideration of $512
million. As part of the deal, TCS will provide pre&s outsourcing services to Citi and its
affiliates for an aggregate amount of US$ 2.5dnillover a period of 9.5 yea8g. 185-
190 of PB).Since the services are being provided as a pagnocquisition deal,
pricing and the terms on which TCS E-serve Inteonal provided services would not
have been at market defined rates. In this redhedid Counsel relied on the judgment
of the Coordinate Bench of Delhi ITAT in the cadeMorningstar India Pvt. Ltd v.
DCIT,Circle-17(1), (TA No. 1520/Del/201% dated 8 May 2019 for AY 2010-11.The

assessee in this case was engaged in providingpdatassing services to its AEs (Para
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3 Page 4 of the ordeand the Hon’ble Tribunal rejected TCS E-Serve iméonal as a
comparable company (Paragraph 22 Page 17 of tlee)dord holding as under:

“22. We have carefully considered the contentionsfarttithe annual

account of the above comparable company placedge mumber 297
— 371 of the paper booldpparently TCS E serve international is a
subsidiary of Tata consultancy services Ltd. Behirtie above

comparable company, there is a Tata bran@n the perusal of
schedule M of the profit and loss account thereaigpayment of

3738000 towards the Tata brand equity contributiBor this reason

that it belongs to Tata group and has also contiéouto Tata brand

which is one of the largest brand in the informatitechnology

segment, there is a definite impact on the pricoapacity of the

comparable which the assessee laélence, we find that TCS E serve
international Ltd deserves to be excludeficcordingly we direct the
learned TPO — AO to exclude the above comparable.”

In light of the above facts, the TCS E-Serve Ind¢ional Ltd should be rejected as a

comparable. Hence, we accept the view taken bidtGdT(A).
(3).e4e Healthcare Business Services Pvt Ltd

As per annual report of the company, the compRrgvides healthcare outsourcing
services and software development. The companisis aa100% EOU, under STPI
guidelines. (Pgs. 211 and 222 of the PB)rther, as per their website, e4e Healthcare
Business Services was formed by a group of oncslegbased in State College,
Pennsylvania as their captive operational centieis group owned and operated a large
chain of Oncology and Radiology centers throughbetEast Coast and was one of the
first to see the Quality and Cost advantage ofhoifs processing of their medical
billing and transcription functions. The companyshalso invested heavily on
developing rigorous process controls, in systemd aaftware platforms and in
information security. Pg. 236 of SPRBThe assessee submits that it is thus evident that
the above company was engaged in business of pmgvidealthcare outsourcing
services and software development for the heakhoadustries, the same cannot be
compared with the assessee which was engaged widip@ BPO services. In this
regard, the Id Counsel relied on the judgment ef@loordinate Bench of Delhi ITAT in
the case oBechtel India Pvt. Ltd. vs DCIT dated 21st December 2015 in
I.T.A No.1478/Del/2015 for AY 2010-11.The assessee in this case was
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engaged in providing captive support services to its AE (Para 3 Pages 1-2
of the order) and the Tribunal rejected e4e Healthcare Business Services
as a comparable company by holding in Paragraph 3 Pages 17 of the
order as under:

“3) E4e Healthcare Business Services Private Limited. This
company has been included by the ld.TPO as a comparable.
Functionally the company is into health care outsourcing
services and in addition it also renders software
development services. It is also observed that segmental
information in respect of this company is not available. The
company is also a 100% EOU, under STPI guidelines. We
are therefore inclined to accept the contention of the
assessee that this company should be excluded as a
comparable. Hence we direct the Assessing Officer to do

»

So.

In light of the above facts, the E4e Healthcareiess Services should be rejected as a

comparable. Hence, we accept the view taken bidtGdT(A).

(4).Crossdomain Solutions Pvt Ltd

As per the website of this company, Crossdomaia Business Process Management
Company relentlessly focusing on knowledge intgoreeesses. The service offerings of
Crossdomain include Medical Biling and Transcopti Knowledge Services
Outsourcing in Insurance, Healthcare, HR and Actingrdomains. The company also
offers Business Excellence, Market Research & Patalytics and IT ServiceqPg.
237 of PB).The Ld Counsel submits that it is evident thatghiel concern operates as
a Knowledge Process Outsourcing services providBxQ) and not a simple business
process outsourcing services provider and cannetefibre be compared with the
assessee. In this regard, the Id Counsel relieth@judgment of the Coordinate Bench
of Hydrabad ITAT in the case oM/s Market Tools Research Pvt. Ltd. ITA
No0.1811/Hyd/2012dated 24th October 2013. In this case, the assesse engaged in
providing IT enabled back office services to its Afara 2 Page 1 of the order) and the
Tribunal rejected Crossdomain Solutions Private lasl a comparable company
(Paragraphs 11.1-11.3 Pages 17-19 of the orddrployng as under

“We have heard the submissions of the parties aeduged the
material on record with regard to the aforesaid gamy. As can be
seen from the website extract of the aforesaid emypt is engaged in
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providing services which are in the nature of KRDrther, on perusal
of the annual report of the company, furnishedhi@ paper book, it is
seen that the said company is engaged in provibliicte services, as
well as developed its own brané&xdion’ to target the insurance
industry in US. The Annual Report further revelkst the company has
been running marketing campaigns in the US for espay its plant
base in relation to the brand developed by it. Aksessee however, is
only providing IT Enabled Services to its AE ancgsimot have the
diversified activities like the aforesaid compaifijre Bangalore Bench
of the Tribunal in the case of Symphony Marketiofyt®ns India P.
Ltd. V/s. ITO (supra), while considering the issfi@foresaid company
as a comparable accepted the assessee’s contghabrCrossdomain
cannot be compared to a routine ITES provider amcoted for
exclusion of the same from the list of comparabRespectfully
following the aforesaid decision of Income-tax Algte Tribunal
Bangalore in the case of Symphony Marketing Saiatisupra), we
also direct the Assessing Officer to exclude tloeesfid company from
the list of comparables for the purpose of detemgrALP.”

In light of the above facts, the Crossdomain SohdiPvt Ltd shoulde rejected as a

comparable. Hence, we accept the view taken bidtGdT(A).

16. Now, we deal with the comparable companies accepted by the Id CIT(A), as
follows:

1. Cosmic Global Ltd

The Id Counsel submits that this company had beeposed by the Ld. TPO as a
comparable in the course of the proceedings béfiong(Pg. 197 of the paper book vide
notice dated 1B January, 2014) and the same was not disputedebpgbessee in its
reply dated 2% January, 2014 (Pg. 200-201 of the paper book). mhaegin of this
company was taken into consideration by the Ld. TiP@aking the adjustment of the
arm’s length price of the assessee (Pg. 268 Paraf 18e paper book).Even in the
appellate proceedings before the Ld. CIT(A) suammany was accepted in the order of
the Ld. CIT(A) The Id Counsel submits that as per the annuaktepd Cosmic Global
Ltd. and various judicial pronouncements, such camgpis not comparable to the
assessee as it has different functions which cammaebmpared to those of the assessee.
The Id Counsel submits that Cosmic Global shoulé)xxuded as a comparable for the
reasons stated hereunder-

As per the annual reports of Cosmic Global Ltd.,
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« The company's activities were IT enabled servicde |Medical
Transcription, Translation and Software Development
(Pgs. 243-244, Pg. 250 of PB)
« The company employs only experienced and trainemfegpsionals as
transcriptionists.
(Pg. 250 of PB)
* Medical translation service income accounts for ¥f%otal revenue.
(Pg. 248PB)

The |d Counsel submits that Cosmic Global Ltd wagaged in providing services
which were in the nature of KPO. The company wawiging software development,
medical transcription and translation services mrious streams including legal,
marketing, technical, medical, etc. Therefore, tompany cannot be compared to the
assessee. In this regard, the Id Counsel relieth@judgment of the Coordinate Bench
of Pune ITAT in the case of Schlumberger India Tetbgy Centre Pvt. Ltd. V. The
Dy. Director of Income Tax (IT)-1l, PundTA No.640/PUN/2014 dated 18 January
2018 (AY 2010-11).The assessee in this case waagedgin providing technical
support services to its AEs (Para 4 of the orded the Hon’ble Tribunal rejected
Cosmic Global as a comparable company (Paragrapi28 f the order) by holding as
under-

“19..... In view of the findings of Tribunal in the cadeassessee and
another IT enabled service provider and the rasinl [down by Hon’ble
Delhi High Court, we hold that wher€osmic Global Ltd. was
operating in different business modéhan the assessee in the year
under consideration also, the sameeds to be excluddgdom the final
set of comparables. Accordingly, we hold so.”

Based on the above facts, we reject Cosmic Globhl &s a comparable. We do not
agree with the view taken by the |d CIT(A).

2. Timex Group India Ltd - Segment

The Global Services segment of the above comparal@agaged in providing IT and
finance related back office support services. Thmes has been confirmed in the
financial statements of the company provided in 23y of PB. Moreover, in Timex

Group India Ltd.’s own case, M/s. Timex Group Indianited v. DCIT, Circle 25 (2),
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(ITA No. 845/Del./2016) at Pgs. 16 and 25 of itdeat the Tribunal mentioned that the
company was into IT-ES services in the payroll psses, account processes, etc. The
relevant portion of the decision is produced below:

“29. The taxpayer during the year under assessmerdrezhtinto
international transactions qua provision of Infortien Technology
Enabled Services (ITES) in the form of provisiohservices in the
nature of payroll processes, account processes, tetdhe tune of
Rs.2,60,97,175/- with its Associated Enterprisds)(A
The |d Counsel submits that the Tribunal afteadied examination accepted a margin
of 7.86% for Timex Group India Ltd. (segment) ftvetrendering of ITeS; services

which are similar to that provided by the assessee.

Therefore, based on the facts and precedent ndrabi@/e the Timex Group India Ltd.
(segmenj should be accepted as a comparable. We agregheithiew taken by the Id
CIT(A).

3. AOK In-House BPO Services Ltd

The company is engaged in providing BPO services.pér their annual report, the
company is a BPO service provid@g. 322 of SPB)As per its website, the company is
a leading outsourced IT Enabled Business Processidgbackend Support Services,

Insurance policy issuance and claims processingrage 342 of SPB).

Therefore, based on the facts and precedent naredteve the AOK In-House BPO
Services Ltd should be accepted as a comparableagiée with the view taken by the
Id CIT(A).

4. Aditya Birla Minacs Worldwide Ltd

As per its annual report, the company providesreetyaof business process outsourcing
services which are non-voice based. (Pages 3038&8af PB).The services provided
by Aditya Birla Minacs Worldwide Ltd, being non-wa based BPO services, are
similar to those provided by the assessee. Therebarsed on the facts narrated above
the Aditya Birla Minacs Worldwide Ltd should be apted as a comparable. We agree
with the view taken by the Id CIT(A).
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5. Omega Healthcare Management Services Pvt Ltd

As per its annual report, the company was into Bfe@vices like medical billing,
coding, accounts receivable management, clinicaff saugmentation, and total
healthcare revenue management services, datasamtriges and physician and hospital
claims services. (Pg. 345, Pg. 352 PB). In thisamggthe Id Counsel relied on the
judgment of the Coordinate Bench of Delhi in tlase of Bechtel India Pvt. Ltd. vs
DCIT (I.T.A No. 1478/Del/2015AY 2010-11). The assessee in this case was edgage
in providing captive support services to its AEr@Pa8 Pages 1-2 of the order) and the
Tribunal accepted Omega Healthcare Managementc@srivt. Ltd. as a comparable
company by holding in Paragraph 1 Pages 17-18eobttler as under:

“....The company is involved in the provision of lodi® healthcare
business outsourcing services, like medical codmliing, accounts
receivable management, claims processing, and leak revenue
management. It also provides services to AR Managegompanies,
and their hospital clients, for their credit bala@account, regular
accounts receivable and facility coding needs.sltnoticed that this
company is basically into ITES business...”

The services provided by Omega Healthcare Manage8mnices Pvt Ltd. are similar
to those provided by the assessee. Therefore, lms#tke facts and precedent narrated
above the Omega Healthcare Management Service&t@\w&hould be accepted as a
comparable. We agree with the view taken by thelT{A).

6. In House Productions Ltd — Segment

As per its annual report, the year under review sen the company having income
from Medical BPO activities (Pag886, 388, 390, 398 of PBhe services provided by
In House Productions Ltd—Segment are similar tosehprovided by the assessee.
Therefore, based on the facts narrated above ntiolise Productions Ltd — Segment

should be accepted as a comparable. We agreehgithdw taken by the Id CIT(A).

7. Fortune Infotech Ltd

As per the annual reports of Fortune Infotech Litte, company is engaged in providing
IT enabled services (Pg. 410 of PB).The Ld Cousséimits that in Fortune Infotech

Ltd.’s own case, Fortune Infotech Ltd. v. Assist@oimmissioner of Income-tax, Circle
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-1(2), (TA NO. 274 (AHD.) OF 2013 dated &' February 2016 reported in [2016] 66
taxmann.com 92 (Ahmedabad- Trib.), the Tribunatiltbhat the company was engaged
in the business of providing IT enabled servicd® Tfelevant portion of the decision, is

reproduced below:

“7. In order to adjudicate on these issues, it ien8al to take a look
at the relevant material facts, and developmeraslitey to this appeal
before us. The assessee is engaged in the busgiepsoviding

information technology enabled services in the ared insurance
claim processing, mortgage loan processing and dmsu processing
services....”

The Id Counsel submits that it is evident from dbeve that this company is engaged in
providing IT Enabled Services such as claims amia@nt processing. This company

had been selected as a comparable by the Ld. TE@hanRespondent-assessee does
not dispute that this company is functionally conajpée to the assessee.

Therefore, based on the facts and precedent néredteve the Fortune Infotech Ltd

should be accepted as a comparable. We agreehgithaw taken by the Id CIT(A).

17. We note that Ld. CIT(A) after detailedamination of the comparables and
after going through the submissions of the assasstat regard, rightly concluded that

the transaction is at arm’s length, dlgserving the as follows:

“07.DECISION:

1. | have carefully considered the action of the TEO and the submissions and
reasons offered by the appellant before the Ld. BBWvell as in appeal. After
examining the issues at hand, as also the diffgrathctial decisions placed on
record by the appellant/Ld. A/Rs for the appelldrayn inclined to agree with
the contention of the appellant that the Ld. TP@ hat taken into account the
Functional Asset and Risk (FAR) profile of the diape- company and the AE,
and has overlooked the evidence provided by thellmt before him in respect
of the Comparables selected or rejected by him.

2. The basic facts as emanating in the case arettieappellant is shielded
from any risks, and performs functions in a capiv@ngement. As such, in my
considered view of the matter, the functions uradken by the appellant and AE
which forms the basic premise of undertaking tfeeaeprocess and identifying
the comparable companies, are to be guided by dahethat the appellant is
purely engaged in processing claims relating to iceddclaims and travel. It
has been submitted, the client relationships aretaaed by Acclaris Inc. and
only a part of the data entry functions are beingsourced to the appellant in
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India. The services are rendered by appellant undenstant support and
guidance of Acclaris Inc. It has also been submiitteat Acclaris Inc. provides
user manual to the appellant for provision of clajpnocessing services
Accordingly, the appellant is completely shieldezhf any risks arising out of
the operation under the captive arrangement.

3. The appellant has been able to demonstrateabiasidering the FAR profile
in its own case vis-a-vis the AE is to be compavigd similar entities which are
engaged in providing services akin to what the #ppe is providing, to
determine the arm's length price of the servicewleeed by the appellant. In
addition to providing the information on the compmnadopted by the Ld. TPO,
the appellant has also provided the results ofdtientific search process based
on which the appellant's transactions with the A be concluded to have been
undertaken at arm's length; the comparables alsduites the two accepted
companies from the list.

4. Based on the above submission and apparent dgratan, | find merit in
the submissions of the appellant-company. Considatie business operation
of the appellant, | find merit in the appellantigament summarised as below:

SI Name of the Company Reason for Disposition Disjoosit
NO
1 Accentia TechnologiesMedical transcription  services, Reject
Ltd. coding services, offering SagS
model. Case of Bechtel India Pvt.
Ltd. vs DCIT (L.T.A No
1478/Del/2015, AY 2010- 11).
2 TCSE-Serve InternationalEngaged in provision of services fdReject
Ltd. Citigroup Inc. and its affiliates ('Cit
Group’) based on the long term
agreement for 9.5 years which is|a
part of sale consideration.
3 ede Healthcare Businesdrovides healthcare outsourcingReject
Services Pvt. Ltd. services and software development
Case of Bechtel India Pvt. Ltd. Vs
DCIT (I.T.A No. 1478/Del/2015, AY
2010-11)
4 Crossdomain  SolutionsThe service offerings gfReject

Private Limited Crossdomain include Knowledge
Services Outsourcing in Insurance,
Healthcare, HR and Accountin
domains. The company also offers
Business Excellence, Market
Research & Data Analytics and |

Services. Case of M/s. Market Tools
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Research Pvt. Ltd., V/s. Dy.
Commissioner of Income-tax Circle
16(2) and BNY Mellon International
Operations (India) Private Limited,

V/s. Dy. Commissioner of Income-

tax Circle 1(1), Pune.

5. Based on above, final comparables are as below:

Si Company Name Disposition OP/TC

NO

1 AOK In-House BPO Services Ltd. Accept 12.58%

2 Aditya Birla Minacs Worldwide Ltd. Accept 8.06%

3 Omega Healthcare Management Services PRccept 9.34%
Ltd

4 In House Productions Ltd. Accept 4.32%

5 Timex Group India Ltd. Accept 8.38%

6 Fortune Infotech Ltd. Accept 22.77%

7 Cosmic Global Ltd. Accept 14.97%
Mean 11.49%
The appellant's margin is 12.37%.
6. Based on the above, it is held that the transaaif the appellant with its AE
is at arm's length and no adjustment is warrantedhis case. Therefore, the
adjustment made by the Ld. TPO and accordinglyicoefl by the Ld. AO
stands deleted. Therefore Ground No. 3 stands alfown favour of the
appellant. | have taken the submissions of the léggewith regard to the other
Grounds relating to the impugned Transfer Pricindjustment; as such the
specific grounds No 1 to 5 stand allowed, with ¢ibservations that with the
findings given the balance grounds do not requimg specific adjudication. ”

18. Learned CIT(A) accepted seven comparable coiepaHowever, we have

rejected Cosmic Global Ltd, as comparable for #asons stated in our para 16 of

this order, however, this gives the impact on agermargin of comparables,
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that is, average PLI comes at 10.91% and averaggimof the assessee is at
12.37, as tabulated below:

S No Company PLI

1 Timex Group India Ltd - Seg 8.38M0

2 AOK In House BPO Services Ltd 12.58%

3 Aditya Birla Minacs Worldwide 8.06%

4 Omega Healthcare Mgt Services 9.341%

5 In House Productions Ltd - Seg 4.32%

6 Fortune Infotech Ltd 22.77%
Average 10.91%
Assessee’s margin 12.37%

Since the margin earned by the assessee is higherthe margin of the comparables,
therefore the transaction of “services rendereditiarm’s lengthWe do not find any

infirmity in the order of Id CIT(A) except that weave rejected Cosmic Global
Ltd, and this does not give any impact so far tihre' & length price adjustment
(ALP adjustment of Rs.2,97,51,7824g deleted by the Id CIT(Ayhat being so, we

decline to interfere with the order of Id. C.I T)(A deleting the aforesaid ALP
adjustment. His order is therefore, upheld and gheunds of appeal of the

Revenue ardismissed

19. Inthe result, appeal filed by the Revenudismissed.

Order pronounced in the open court on this ...... /12020
Sd/- Sd/-
(S. S. Godara) (A. L. Saini)
#a1fd% "gwg / JUDICIAL MEMBER a@T &g / ACCOUNTANT MEMBER
HIAHIAT /Kolkata;

Dated:.....20/10/2020
RS, Sr.PS
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